[11] Paragraph (f) addresses the situations where a lawyer serves part time as a government
officer or employee but not as an adjudicative officer and also represents or counsels
nongovernmental clients.

Staff Comment: Proposed MRPC 1.11 treats the topic of conflicts of interest imvolving government
lawyers and former government lawyers in a more detailed fashion than the current rule. It clarifies
that this rule supplants, rather than supplements Rule 1.9 regarding former-client conflicts. Rule
1.11(a)(1) clarifies that Rule 1.9(c) applies to government lawyers, but that Rule 1.9(a) and (b) do
not. The proposed rule contains a few provisions not found in the Mode! Rule. In paragraph (c), the
standard of knowledge necessary for disqualification has been changed from “actual knowledge” to
“reasonable belief.” Paragraph (d)}(2)(iii), concerning two government lawyers who are involved in
the same action, and paragraph (f), dealing with part-time government lawyers, are not in the Model
Ruile and are new to the Michigan version of the rule.

RULE 1.12 FORMER JUDGE, ARBITRATOR, MEDIATOR, OR OTHER THIRD-
PARTY NEUTRAL

(2)  Except as stated in paragraph (d), a lawyer shall not represent anyone in connection
with a matter in which the lawyer participated personally and substantially as a judge or
other adjudicative officer or law clerk to such a person or as an arbitrator, mediator or other
third-party neutral, unless all parties to the proceeding give informed consent, confirmed in
writing.
(b) A lawyer shall not negotiate for employment with any person who is involved as a
party or as lawyer for a party in a matter in which the lawyer is participating personally and
substantially as a judge or other adjudicative officer or as an arbitrator, mediator or other
third-party neutral. A lawyer serving as a law clerk to a judge or other adjudicative officer
may negotiate for employment with a party or lawyer involved in a matter in which the clerk
is participating personally and substantially, but only after the lawyer has notified the judge
or other adjudicative officer. :
(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that
lawyer is associated may knowingly undertake or continue representation in the matter
unless:

(1) the disqualified lawyer is screened from any participation in the matter and is
apportioned no part of the fee therefrom; and

(2)  written notice is promptly given to the parties and any appropriate tribunal to
enable them to ascertain compliance with the provisions of this rule.
(d)  An arbitrator, mediator or other case evaluator selected as a partisan of a party in a
multimember alternate dispute resolution panel is not prohibited from subsequently
representing that party, unless confidential information is received from the other party.

Comment

[1] This Rule generally parallels Rule 1.11. The term “personally and substantially”
signifies that a judge who was a member of a multimember court, and thereafter left judicial
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office to practice law, is not prohibited from representing a client in a matter pending in the
court, but in which the former judge did not participate. So also the fact that a Jormer judge
exercised administrative r esponsibility in a c ourt does n ot p revent t he former j udge from

acting as a lawyer in a matter where the judge had previously exercised remote or incidental
administrative responsibility that did not affect the merits. Compare the Comment to Rule
1.11.  The term “adjudicative officer” includes such officials as judges pro tempore,

referees, special masters, hearing officers and other parajudicial officers, and also lawyers
who serve as part-time judges.

[2] Like former judges, lawyers who have served as arbitrators, mediators or other third-

party neutrals may be asked to represent a client in a matter in which the lawyer
participated personally and substantially. This Rule forbids such representation unless all of
the parties to the proceedings give their informed consent, confirmed in writing. See Rule
1.0(e) and (). Other law or codes of ethics governing third-party neutrals may impose more
stringent standards of personal or imputed disqualification. See Rule 2.4.

[3] Although lawyers who serve as third-party neutrals do not have information concerning
the parties that is protected under Rule 1.6, they typically owe the parties an obligation of
confidentiality under law or codes of ethics governing third-party neutrals. Thus, paragraph

(c) provides that conflicts of the personally disqualified lawyer will be imputed to other
lawyers in a law firm unless the conditions of this paragraph are met.

[4] Requirements for screening procedures are stated in Rule . O(k). Paragraph (c)(1) does

not prohibit the screened lawyer from receiving a salary or partnership share established by
prior independent agreement, but that lawyer may not receive compensation directly related
to the matter in which the lawyer is disqualified. -

[3] Notice, including a description of the screened lawyer’s prior representation and of the

screening procedures employed, generally should be given as soon as practicable after the

need for screening becomes apparent.

Staff Comment: This proposed rule is substantially the same as the current rule, except that
arbitrators, mediators and other third-party neutrals are added to the list of persons to whom the rule
is applicable. Also, “informed consent, confirmed in writing” is substituted for “consent after
consultation,” and the qualification, “unless confidential information is received from the other
party” is added to the rule of paragraph (d), which allows an arbitrator to subsequently represent a
party. The additional third-party neutrals of “mediator or other case evaluator” have been added to
paragraph (d), and that paragraph now specifies that third-party neutrals would be prohibited from
representing a party in the ADR proceeding if confidential information is received from a party
during the ADR process.

RULE 1.13 ORGANIZATION AS CLIENT

(a) A lawyer employed or retained by an organization represents the organization as
distinct from its directors, officers, employees, members, shareholders, or other constituents.
(b) If a lawyer for an organization knows that an officer, employee or other person
associated with the organization is engaged in action, intends to act or refuses to act ina
matter related to the representation that is a violation of a legal obligation to the organization,
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or a violation of law which reasonably might be imputed to the organization, and is likely to
result in substantial injury to the organization, the lawyer shall proceed as is reasonably
necessary in the best interest of the organization. In determining how to proceed, the lawyer
shall give due consideration to the seriousness of the violation and its consequences, the
scope and nature of the lawyer’s representation, the responsibility in the organization and the
apparent motivation of the person involved, the policies of the organization concerning such
matters and any other relevant considerations. Any measures taken shall be designed to
minimize disruption of the organization and the risk of revealing information relating to the
representation to persons outside the orgamization. Such measures may include among
others:

(1)  asking for reconsideration of the matter;

(2)  advising that a separate legal opinion on the matter be sought for presentation
to appropriate authority in the organization; and

- (3)  referring the matter to higher authority in the organization, including, if -

warranted by the seriousness of the matter, referral to the highest authority that can act on
behalf of the organization as determined by applicable law.
()  If, despite the lawyer’s efforts in accordance with paragraph (b), the highest authority
that can act on behalf of the organization insists upon action, or a refusal to act, that is clearly
“a violation of a legal obligation to the organization or of law and is likely to result in
substantial injury to the organization, the lawyer may resign in accordance with Rule 1.16,
and may disclose information either:
(1)  when permitted by Rule 1.6, or
(2)  when the lawyer reasonably believes that:

(i)  the highest authority in the organization has acted to further the personal
or financial interests of members of that authority which are in conflict with the
interests of the organization; and

(i)  revealing the information is necessary in the best interests of the
organization.

(d) In dealing with an organization’s directors, officers, employees, members,
shareholders or other constituents, a lawyer shall explain the identity of the client when the
lawyer knows or reasonably should know that the organization’s interests are adverse to
those of the constituents with whom the lawyer is dealing,

() A lawyer representing an organization may also represent any of its directors, officers,
employees, m embers, shareholders or other ¢ onstituents, subject to the provisions of Rule
1.7. If the organization’s consent to the dual representation is required by Rule 1.7, the
consent shall be given by an appropriate official of the organization other than the individual
who is to be represented, or by the shareholders.

Comment
The Entity as the Client

[1] An organizational client is a legal entity, but it cannot act except through its officers,
directors, employees, shareholders and other constituents. Officers, directors, employees,
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and shareholders are the constituents of the corporate organizational client. The duties
defined in this Comment apply equally to unincorporated associations. "Other constituents”
as used in this Comment means the positions equivalent to officers, directors, employees and
shareholders held by persons acting for organizational clients that are not corporations.
{2] When one of the constituents of an organizational client communicates with the
organization’s lawyer in that person’s organizational capacity, the communication is
protected by Rule 1.6. Thus, by way of example, if an organizational client requests its
lawyer to investigate allegations of wrongdoing, interviews made in the course of that
investigation between the lawyer and the client’s employees or other constituents are
covered by Rule 1.6. This does not mean, however, that constituents of an organizational
client are the clients of the lawyer. The lawyer may not disclose to such constituents
information relating to the representation except for disclosures explicitly or impliedly
authorized by the organizational client in order to carry out the representation or as
otherwise permitted by Rule 1.6. : g o :
[3] When constituents of the organization make decisions for it, the decisions ordinarily
must be accepted by the lawyer even if their utility or prudence is doubtful. Decisions
- concerning policy and operations, including ones entailing serious risk, are not as such in
the lawyer’s province. However, different considerations arise when the lawyer knows that
the organization may be substantially injured by action of a constituent that is in violation of
law. In such a circumstance, it may be reasonably necessary for the lawyer to ask the
constituent fo reconsider the matter. If that fails, or if the matter is of sufficient seriousness
and importance to the organization, it may be reasonably necessary for the lawyer to take
steps to have the matter reviewed by a higher authority in the organization. Clear
Justification should exist for seeking review over the head of the constituent normally
responsible for it. The stated policy of the organization may define circumstances and
prescribe channels for such review, and a lawyer should encourage the formulation of such
a policy. Even in the absence of organization policy, however, the lawyer may have an
obligation to refer a matter to higher authority, depending on the seriousness of the matter
and whether t he constituent in question has apparent motives to act at variance with the
organization’s interest. Review by the chief executive officer or by the board of directors
may be required when the matter is of importance commensurate with their authority. At
some point it may be useful or essential to obtain an independent legal opinion.
[4] The organization’s highest authority to which a matter may be referred ordinarily will be
the board of directors or similar governing body. However, applicable law may prescribe
that under certain conditions the highest authority reposes elsewhere, for example, in the
independent directors of a corporation.

Relation to Other Rules
[3] The authority and responsibility provided in this Rule are concurrent with the authority
and responsibility provided in other Rules. In particular, this Rule does not limit or expand
the lawyer’s r esponsibility under Rule 1.8, 1.16, 3.3 0r4.1. Ifthe lawyer's services are
being used by an organization to further a crime or fraud by the organization, Rule 1.2(d)
can be applicable.
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Government Agency

[6] The duty defined in this Rule applies to governmental organizations. Defining precisely
the identity of the client and prescribing the resulting obligations of such lawyers may be
more difficult in the government context and is a matter beyond the scope of these Rules. See
Scope [18]. Although in some circumstances the client may be a specific agency, it may also
be a branch of government, such as the executive branch, or the government as a whole. For
example, if the action or failure to act involves the head of a bureau, either the department of
which the bureau is a part or the relevant branch of government may be the client for
purposes of this Rule. Moreover, in a matter involving the conduct of government officials, a
government lawyer may have authority under applicable law to question such conduct more
extensively than that of a lawyer for a private organization in similar circumstances. Thus,
when the client is a governmental organization, a different balance may be appropriate
between maintaining confidentiality and assuring that the wrongful act is prevented or
rectified, for public business is /involved. In addition, duties of lawyers employed by the
government or lawyers in military service may be defined by statutes and regulation. This
Rule does not limit that authority. See Scope.

Clarifying the Lawyer’s Role

[7] There are times when the organization’s interest may be or becomes adverse to those of
one or more of its constituents. In such circumstances the lawyer should advise any
constituent, whose interest the lawyer finds adverse to that of the organization, of the conflict
or potential conflict of interest, that the lawyer cannot represent such constituent, and that
such person may wish to obtain independent representation. Care must be taken to assure
that the individual understands that, when there is such adversity of interest, the lawyer for
the organization cannot provide legal representation for that constituent individual, and that
discussions between the lawyer for the organization and the individual may not be
privileged.

{8] Whether such a warning should be given by the lawyer for the organization to any
constituent individual may turn on the facts of each case.

Dual Representation
[9] Paragraph (e recognizes that a lawyer for an organization may also represent a
principal officer or major shareholder.

Derivative Actions

[10] Under generally p revailing law, the s hareholders or members of a corporation may
bring suit to compel the directors to perform their legal obligations in the supervision of the
organization. Members of unincorporated associations have essentially the same right.
Such an action may be brought nominally by the organization, but usually is, in Jact, a legal
coniroversy over management of the organization.

[11] The question can arise whether counsel for the organization may defend such an action.
The proposition that the organization is the lawyer’s client does not alone resolve the issue.
Most derivative actions are a normal incident of an organization’s affairs, to be defended by
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the organization’s lawyer like any other suit. However, if the claim involves serious charges
of wrongdoing by those in control of the organization, a conflict may arise between the
lawyer’s duty to t he organization and the lawyer’s relationship with the board. In those
circumstances, Rule 1.7 governs who should represent the directors and the organization.

Staff Comment: This proposed rule follows the Model Rule, but makes two additions. First,
paragraph (a) is amended to clarify, as the current MRPC does, that a lawyer who represents an
organization does not automatically represent directors, officers, employees, members, shareholders,
or other constituents of the organization. Second, paragraph (c) clarifies (as do the current Michigan
rules) that a lawyer may reveal client information about organizational clients when that disclosure is
permitted by Rule 1.6 or when the lawyer reasonably believes that the disclosure of information is
necessary to protect the best interests of the organization.

RULE 1.14 CLIENT WITH DIMINISHED CAPACITY

(a)  When a client’s capacity to make adequately considered decisions in connection with
a representation is diminished, whether because of minority, mental impairment or for some
other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer
relationship with the client.

(b)  When the lawyer reasonably believes that the client has diminished capacity, is at risk
of substantial physical, financial or other harm unless action is taken and cannot adequately
act in the client’s own interest, the lawyer may take reasonably necessary protective action,
including consulting with individuals or entities that have the ability to take action to protect
the client and, in appropriate cases, secking the appointment of a guardian ad litem,
conservator or guardian.

(c) Information relating to the representation of a client with diminished capacity is
protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer
is impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to
the extent reasonably necessary to protect the client’s interests.

Comment

[1] The normal client-lawyer relationship is based on the assumption that the client, when
properly advised and assisted, is capable of making decisions about important matters.
When the client is a minor or suffers from a diminished mental capacity, however,
maintaining the ordinary client-lawyer relationship may not be possible in all respects. In
particular, a severely incapacitated person may have no power to make legally binding
decisions.  Nevertheless, a client with diminished capacity ofien has the ability to
understand, deliberate upon, and reach conclusions about matters affecting the client’s own
well-being. For example, children as young as five or six years of age, and certainly those of
ten or twelve, are regarded as having opinions that are entitled to weight in legal
proceedings concerning their custody. So also, it is recognized that some persons of
advanced age can be quite capable of handling routine financial matters while needing
special legal protection concerning major transactions.
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[2] The fact that a client suffers a disability does not diminish the lawyer’s obligation to
treat the client with attention and respect. Even if the person has a legal representative, the
lawyer should as far as possible accord the represented person the status of client,
particularly in maintaining communication.

{3] The client may wish to have family members or other persons participate in discussions
with the lawyer. When necessary to assist in the representation, the presence of such
persons generally does not affect the applicability of the attorney-client evidentiary
privilege. Nevertheless, the lawyer must keep the client’s interests foremost and, except for
protective action authorized under paragraph (b), must to look to the client. and not Samily
members, to make decisions on the client’s behalf.

[4] If a legal representative has already been appointed for the client, the lawyer should
ordinarily look to the representative for decisions on behalf of the client. In matters
involving a minor, whether the lawyer should look to the parents as natural guardians may
depend on the type of proceeding or matter in which the lawyer is representing the minor. If
the lawyer represents the guardian as distinct from the ward, and is aware that the guardian
is acting adversely to the ward’s interest, the lawyer may have an obligation to prevent or
rectify the guardian’s misconduct. See Rule 1.2(d).

. Taking Protective Action

[5] If a lawyer reasonably believes that a client is at risk of substantial physical, financial or
other harm unless action is taken, and that a normal client-lawyer relationship cannot be
maintained as provided in paragraph (a) because the client lacks sufficient capacity to
communicate or to make adequately considered decisions in connection with the
representation, then paragraph (b) permits the lawyer to take protective measures deemed
necessary.  Such measures could include: consulting with family members, using a
reconsideration period to permit clarification or improvement of circumstances, using
voluntary surrogate decisionmaking tools such as durable powers of attorney or consulting
with support groups, professional services, adult-protective agencies or other individuals or
entities that have the ability to protect the client. In taking any protective action, the lawyer
should be guided by such factors as the wishes and values of the client to the extent known,
the client’s best interests and the goals of intruding into the client’s decisionmaking
autonomy to the least extent feasible, maximizing client capacities and respecting the client’s
Jamily and social connections.

[6] In determining the extent of the client’s diminished capacity, the lawyer should consider
and balance such factors as: the client’s ability to articulate reasoning leading to a decision,
variability of state of mind and ability to appreciate consequences of a decision; the
substantive fairness of a decision; and the consistency of a decision with the known long-
term commitments and values of the client. In appropriate circumstances, the lawyer may
seek guidance from an appropriate diagnostician.

[7] If a legal representative has not been appointed, the lawyer s hould consider w hether
appointment of a guardian ad litem, conservator or guardian is necessary to protect the
client’s interests. Thus, if a client with diminished capacity has substantial property that
should be sold for the client’s benefit, effective completion of the transaction may require
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appointment of a legal representative. In addition, rules of procedure in litigation
sometimes provide that minors or persons with diminished capacity must be represented by a
guardian or next friend if they do not have a general guardian. In many circumstances,
however, appointment of a legal representative may be more expensive or traumatic for the
client than circumstances in fact require. FEvaluation of such circumstances is a matter
entrusted to the professional judgment of the lawyer. In considering alternatives, however,
the lawyer should be aware of any law that requires the lawyer to advocate the least
restrictive action on behalf of the client.

Disclosure of the Client’s Condition

[8] Disclosure of the client’s diminished capacity could adversely affect the client’s
interests. For example, raising the question of diminished capacity could, in some
circumstances, lead to proceedings for involuntary commitment. Information relating to the
representation is protected by Rule 1.6. Therefore, unless authorized to do so, the lawyer
may not disclose such information. When taking protective action pursuant to paragraph
(b), the lawyer is impliedly authorized to make the necessary disclosures, even when the
client directs the lawyer to the contrary. Nevertheless, given the risks of disclosure,
paragraph (c) limits what the lawyer may disclose in consulting with other individuals or
entities or seeking the appointment of a legal representative. At the very least, the lawyer
should determine whether it is likely that the person or entity consulted with will act
adversely to the client’s interests before discussing matters related to the client. The
lawyer’s position in such cases is an unavoidably difficult one.

Emergency Legal Assistance

[9] In an emergency where the health, safety or a financial interest of a person with
seriously diminished capacity is threatened with imminent and irveparable harm, a lawyer
may take legal action on behalf of such a person even though the person is unable to
establish a client-lawyer relationship or to make or express considered judgments about the
matter, when the person or another acting in good faith on that person’s behalf has
consulted with the lawyer. Even in such an emergency, however, the lawyer should not act
unless the lawyer reasonably believes that the person has no other lawyer, agent or other
representative available. The lawyer should take legal action on behalf of the person only to
the extent reasonably necessary to maintain the status quo or otherwise avoid imminent and
irreparable harm. A lawyer who undertakes to represent a person in such an exigent
situation has the same duties under these Rules as the lawyer would with respect to a client.
[10] A lawyer who acts on behalf of a person with seriously diminished capacity in an
emergency should keep the confidences of the person as if dealing with a client, disclosing
them only to the extent necessary to accomplish the intended protective action. The lawyer
should disclose to any tribunal involved and to any other counsel involved the nature of his
or her relationship with the person. The lawyer should take steps to regularize the
relationship or implement other protective solutions as soon as possible. Normally, a lawyer
would not seek compensation for such emergency actions taken.
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Staff Comment: This proposed rule has been expanded and the terminology updated. The comment
section has also been expanded. The proposed MRPC 1.14 is identical with the Model Rule.

RULE 1.15 SAFEKEEPING PROPERTY

(a) A lawyer shall hold property of clients or third persons that is in a lawyer’s possession
in connection with a representation separate from the lawyer’s own property. Funds shall be
kept in a separate account maintained in the state where the lawyer’s office is situated, or
elsewhere with the consent of the client or third person. Other property shall be identified as
such and appropriately safeguarded. Complete records of such account funds and other
property shall be kept by the lawyer and shall be preserved for a period of five years after
termination of the representation.
by A lawyer may de;aosxt the lawyer’s own funds in a client trust account for the sole
purpose of paying bank service charges on that account but only in an amount necessary for
that purpose.
(c) A lawyer shall deposit into a client trust account legal fees and expenses that have
been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses
incurred. Nonrefundable fees that comply with Rule 1.5(f) are fully earned when received
and should not be deposﬂ:ed in a client trust account.
(d) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this rule
or otherwise permitted by law or by agreement with the client, a lawyer shall promptly
deliver to the client or third person any funds or other property that the client or third person -
is entitled to receive and, upon request by the client or third person, shall promptly render a
full accounting regarding such property.
(¢) When in the course of representation a lawyer is in possession of property in which
two or more persons (one of whom may be the iawyer) claim interests, the property shall be
kept separate by the lawyer until the dispute is resolved. The lawyer shall promptly
distribute all portions of the property as to which the interests are not in dispute.
(f) Interest on Lawyers’ Trust Accounts

(1)  Except as set forth in paragraph (f)(2), a lawyer who or a law firm which
receives client funds shall maintain a pooled interest-bearing trust account for the deposit of
client funds, which at the time of receipt and deposit the lawyer or law firm reasonably
anticipates will generate $50 or less in interest during the period for which it is anticipated
such funds are to be held. Such an account shall comply with the following:

(1)  No interest from the account shall be made available to the lawyer or
law firm.

(i)  The account shall include all client funds which are not expected to earn
more than $50 in interest during the period it is anticipated such funds are to be held
unless such funds are deposited in an interest-bearing account specified in paragraph
((2). The good-faith decision by the lawyer as to whether funds are expected to earn
this amount is not reviewable by a disciplinary body.
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(iii) Funds deposited with a bank, savings and loan association, or credit
union shall be subject to withdrawal upon request and without delay, and shall be
insured by an agency of the federal government.

(iv)  The interest paid on the account shall not be less than the rate paid by
the bank, savings and loan association, or credit union to any other nonlawyer
customers on accounts of the same class within the institution.

(v) The lawyer or law firm shall direct the bank, savings and loan
association, or credit union to:

(A) remit the interest, less reasonable service charges, at least
quarterly to the Michigan State Bar Foundation;

(B) transmit, with each remittance to the Michigan State Bar
Foundation, a report which shall identify each lawyer or law firm and the
amount of the remittance attributable to each account maintained by each
lawyer or law firm; and - :

(C) transmit to the depositing lawyer or law firm, in accordance with
normal procedures for reporting to depositors, a report which shall indicate
account balances, the rate of interest applied, interest earned, service charges,
and the amount remitted to the Michigan State Bar Foundation.

(2)  All client funds shall be deposited in the account specified in paragraph (f)(1)
unless they are deposited in:

(i)  a separate interest-bearing trust account for the particular client or
client’s matter on which the interest will be paid to the client; or

' (i) a pooled interest-bearing trust account with sub-accounting by the
financial institution or by the lawyer or law firm that will provide for computation of
interest earned by each client’s funds and the payment thereof to the client.

Comment

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form of
safekeeping is warranted by special circumstances. All property that is the property of
clients or third persons, including prospective clients, must be kept separate from the
lawyer’s business and personal property and, if monies, in one or more trust accounts.
Separate trust accounts may be warranted when administering estate monies or acting in
similar fiduciary capacities. A lawyer should maintain on a current basis books and records
in accordance with generally accepted accounting practice and comply with any
recordkeeping rules established by law or court order. See, e.g., ABA Model Financial
Recordkeeping Rule.

[2] While normally it is impermissible to commingle the lawyer’s own funds with client
funds, paragraph (b) provides that it is permissible when necessary to pay bank service
charges on that account. Accurate records must be kept regarding which paris of the funds
are the lawyer’s.
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[3] Lawyers often receive funds from which the lawyer's fee will be paid. The lawyer is not
required to remit to the client funds that the lawyer reasonably believes represent fees owed.
However, a lawyer may not hold funds to coerce a client into accepting the lawyer’s
contention. The disputed portion of the funds must be kept in a trust account and the lawyer
should suggest means for prompt resolution of the dispute, such as arbitration. The
undisputed portion of the funds shall be promptly distributed,

[4] Paragraph (e) also recognizes that third parties may have lawful claims against specific
Junds or other property in a lawyer’s custody, such as a client’s creditor who has a lien on
funds recovered in a personal injury action. A lawyer may have a duty under applicable law
fo protect such third-party claims against wrongful interference by the client. In such cases,
when the third-party claim is not frivolous under applicable law, the lawyer must refuse to
surrender the property to the client until the claims are resolved. A lawyer should not
unilaterally assume to arbitrate a dispute between the client and the third party, but, when
there are substantial grounds for dispute as to the person entitled to the funds, the lawyer
may file an action to have a court resolve the dispute. ' '
[3] The obligations of a lawyer under this Rule are independent of those arising from
activity other than rendering legal services. For example, a lawyer who serves only. as an
escrow agent is governed by the applicable law relating to fiduciaries even though the
lawyer does not render legal services in the transaction and is not governed by this Rule.

{6] The Michigan Client Protection Fund provides a means through the collective efforts of
the bar to reimburse persons who have lost money or property as a result of dishonest
conduct of a lawyer.

Staff Comment: Proposed MRPC 1.15(b) and (c) are new, and paragraph (e) has been clarified.
This proposed rule adopts the Model Rule, with the addition of paragraph (f), which is Michigan’s
specific rule on IOLTA accounts. The only substantive changes from the current MRPC are that a
lawyer may deposit de minimus amounts in a trust account to cover bank charges [paragraph (b)]
and that advances for expenses, as well as for fees, must be deposited in the trust account [paragraph
(c)]. The last sentence in paragraph (c) was added by the State Bar Representative Assembly to
clarify that non-refundable retainers are earned when received and should not be deposited in a trust
account.

RULE 1.16 DECLINING OR TERMINATING REPRESENTATION

(a)  Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client if:

(1)  the representation will result in violation of the rules of professional conduct or
other law;

(2)  the lawyer’s physical or mental condition materially impairs the lawyer’s
ability to represent the client; or

(3) the lawyer is discharged.
(b)  Except as stated in paragraph (c), a lawyer may withdraw from representing a client
if:
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(1)  withdrawal can be accomplished without material adverse effect on the
interests of the client;

(2)  the client persists in a course of action involving the lawyer’s services that the
lawyer reasonably believes is criminal or fraudulent;

(3)  the client has used the lawyer’s services to perpetrate a crime or fraud;

(4)  the client insists upon taking action that the lawyer considers repugnant or with
which the lawyer has a fundamental disagreement;

(5)  the client fails substantially to fulfill an obligation to the lawyer regarding the
lawyer’s services and has been given reasonable warning that the lawyer will withdraw
unless the obligation is fulfilled;

(6)  the representation will result in an unreasonable financial burden on the lawyer
or has been rendered unreasonably difficult by the client; or

(7)  other good cause for withdrawal exists, _ :

(¢) A lawyer must comply with applicable law requiring notice to or permission of a
tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer
shall continue representation notwithstanding good cause for terminating the representation.
(d)  Upon termination of representation, a lawyer shall take steps to the extent reasonably
practicable to protect a client’s interests, such as giving reasonable notice to the client,
allowing time for employment of other counsel, surrendering papers and property to which
the client is entitled and refunding any advance payment of fee or expense that has not been
earned or incurred. The lawyer may retain papers relating to the client to the extent
permitted by law.,

Comment

[1] A lawyer should not accept representation in a matter unless it can be performed
competently, promptly, without improper conflict of interest, and to completion. Ordinarily,
a representation in a matter is completed when the agreed-upon assistance has been
concluded. See Rules 1.2(c) and 6.5. See also Rule 1.3, Comment [4].

Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from representation if the client demands
that the lawyer engage in conduct that is illegal or violates the Rules of Professional
Conduct or other law. The lawyer is not obliged to decline or withdraw simply because the
client suggests such a course of conduct; a client may make such a suggestion in the hope
that a lawyer will not be constrained by a professional obligation.

[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily requires
approval of the appointing authority. See also Rule 6.2. Similarly, court approval or notice
to the court is often required by applicable law before a lawyer withdraws from pending
litigation. Difficulty may be encountered if withdrawal is based on the client’s demand that
the lawyer engage in unprofessional conduct. The court may request an explanation for the
withdrawal, while the lawyer may be bound to keep confidential the facts that would
constitute such an explanation. The lawyer’s statement that professional considerations
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require termination of the representation ordinarily should be accepted as sufficient.
Lawyers should be mindful of their obligations to both clients and the court under Rules 1.6
and 3.3.

Discharge

[4] A client has a right to discharge a lawyer at any time, with or without cause, subject to
liability for payment for the lawyer’s services. Where future dispute about the withdrawal
may be anticipated, it may be advisable to prepare a written statement reciting the
circumstances.

[5] Whether a client can discharge appointed counsel may depend on applicable law. A
client seeking to do so should be given a full explanation of the consequences. These
consequences may include a decision by the appointing authority that appointment of
successor counsel is unjustified, thus requiring self-representation by the client. '
[6] If the client has severely diminished capacity, the client may lack the legal capacity to
discharge the lawyer, and in any event the discharge may be seriously adverse to the client’s
interests. The lawyer should make special effort to help the client consider the consequences
and may take reasonably necessary protective action as provided in Rule 1.]4. R

R Optional Withdrawal

[7] A lawyer may withdraw from representation in some circumstances. The lawyer has the
option to withdraw if it can be accomplished without material adverse effect on the client’s
interests. Withdrawal is also justified if the client persists in a course of action that the
lawyer reasonably believes is criminal or fraudulent, Jor a lawyer is not required to be
associated with such conduct even if the lawyer does not further it. Withdrawal is also
permitted if the lawyer’s services were misused in the past even if that would materially
prejudice the client. The lawyer may also withdraw where the client insists on taking action
that the lawyer considers repugnant or with which the lawyer has a fundamental
disagreement.

[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement
relating fo the representation, such as an agreement concerning fees or court costs or an
agreement limiting the objectives of the representation.

Assisting the Client upon Withdrawal
[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all
reasonable steps to mitigate the consequences to the client. The lawyer may retain papers as
security for a fee only to the extent permitted by law. See Rule 1.15.

Staff Comment: Proposed MRPC 1.16 adopts, verbatim, the Model Rule. There are no substantive

changes in the current Michigan Raule, but the language of the Model Rule has been found by the
State Bar Ethics Committee to be superior to the current rule.
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RULE 1.17 SALE OF LAW PRACTICE

(a) A lawyer or a law firm may sell or purchase a private law practice or an area of law
practice, including good will, pursuant to this rule.
(b)  The fees charged clients shall not be increased by reason of the sale, and a purchaser
shall not pass on the cost of good will to a client. The purchaser may, however, refuse to
undertake the representation unless the client consents to pay fees regularly charged by the
purchaser for rendering substantially similar services to other clients prior to the initiation of
the purchase negotiations.
(¢)  Actual written notice of pending sale shall be given at least 91 days prior to the date
of the sale to each of the seller’s clients, unless circumstances require shorter notice, and the
notice shall include: |
(1)  notice of the fact of the proposed sale;
(2)  the identity of the purchaser;
(3)  the terms of any proposed change in the fee agreement permitted under
paragraph (b); :
(4 notice of the client’s right to retain other counsel or to take possession of the
file; and
~(5) notice that the client’s consent to the transfer of the client’s file to the
purchaser will be presumed if the client does not retain other counsel or otherwise object
within 90 days of receipt of the notice.
If the purchaser has identified a conflict of interest that the client cannot waive and that
prohibits the purchaser from undertaking the client’s matter, the notice shall advise that the
client should retain substitute counsel to assume the representation and arrange to have the
substitute counsel contact the seller.
(d) If a client cannot be given actual notice as required in paragraph (c), the
representation of that client may be transferred to the purchaser only upon entry of an order
so authorizing by a judge of the judicial circuit in which the seller maintains the practice.
The seller or the purchaser may disclose to the judge in camera information relating to the
representation only to the extent necessary to obtain an order authorizing the transfer of a
file.
(e)  The sale of the good will of a law practice may be conditioned upon the seller ceasing
to engage in the private practice of law for a reasonable period of time within the
geographical area in which the practice had been conducted.

Comment

{1] This rule permits a selling lawyer or law firm to obtain compensation for the reasonable
value of a private law practice in the same manner as withdrawing parmers of law firms.
See Rules 5.4 and 5.6. This rule does not apply to the transfer of responsibility for legal
representation from one lawyer or firm to another when such transfers are unrelated to the
sale of a practice; for transfer of individual files in other circumstances, see Rules 1.5(e) and
1.16.  Admission to or retirement from a law partnership or professional association,
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retirement plans and similar arrangements, and a sale of tangible assets of a law practice,
do not constitute a sale or purchase governed by this rule.

{2] A lawyer participating in the sale of a law practice is subject to the ethical standards
that apply when involving another lawyer in the representation of a client. These include,
for example, the seller’s obligation to act competently in identifying a purchaser qualified to
assume the representation of the client and the purchaser’s obligation to undertake the
representation competently, Rule 1.1, the obligation to avoid disqualifying conflicts and to
secure client consent after consultation for those conflicts that can be waived, Rule 1.7, and
the obligation to protect information relating to the representation, Rules 1.6 and 1.9.

[3] If approval of the substitution of the purchasing lawyer for the selling lawyer is required
by the rules of any tribunal in which a matter is pending, such approval must be obtained
before the maiter can be included in the sale, Rule 1.16. See also MCR 2.117(C).

[4] All the elements of client autonomy, including the client’s absolute right to discharge a
lawyer and transfer the representation to another, survive the sale of the practice. =

Selling Entire Practice

[5] When a lawyer is closing a private practice, the lawyer may negotiate with a purchaser
Jor the reasonable value of the practice that has been developed by the seller. A seller may
agree to transfer matters in one legal field to one purchaser, while transferring matters in
another legal field to a separate purchaser. However, a lawyer may not sell individual files
piecemeal. A seller closing a practice to accept employment with another firm may take
certain matiters to the new employer while seiling the remainder of the practice.

[6] Although the rule contemplates the sale of substantially all of the law practice, a seller
retiring from private practice generally may continue to represent a small number of clients
while transferring the balance of the practice. The seller remains responsible for handling
all client matters until the files are transferred under this rule. '

Termination of Practice by the Seller

[7] The rule allows the parties to agree that the seller cease practice in the geographical
area for a reasonable time as a condition of the sale. In certain situations, a blanket
prohibition on the seller’s practice would not be appropriate or warranted, such as a
Judicial appointee who might subsequently be defeated for reelection, or a seller elected full -
time prosecutor. The parties should be allowed to negotiate, for instance, whether any
geographical or duration restrictions apply to the seller’s employment as a lawyer on the
staff of a public agency or of a legal services entity that provides legal services to the poor,
or as inside counsel to a business.

Conflicts
{8] The practice may be sold to one or more lawyers or firms, provided that the seller
assures that all clients are afforded competent representation. Since the number of client
matters and their nature directly bear on the valuation of good will and therefore directly
relate to selling the law practice, conflicts that cannot be waived by the client and that
prevent the prospective purchaser from undertaking the client’s matter should be determined
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promptly. If the purchaser identifies a conflict that the client cannot waive, information
should be provided to the client to assist in locating substitute counsel. If the conflict can be
waived by the client, the purchaser should explain the implications and determine whether
the client consents to the purchaser undertaking the representation. Initial screening with
regard to conflicts, for the purpose of determining the good will of the practice, need be no
more intrusive than conflict screening of a walk-in prospective client at the purchaser’s firm.

Client Confidences, Consent and Notice
{9] Negotiations between the seller and prospective purchaser prior to disclosure of
information relating to a specific representation of an identifiable client can be conducted in
a manner that does not violate the confidentiality provisions of Rule 1.6, just as preliminary
discussions are permissible concerning the possible association of another lawyer or
mergers between firms, with respect to which client consent is not required. Providing the
purchaser access to client-specific information relating to the representation and to the file,
however, requires c lient consent. The rule provides that before such i nformation can be
disclosed by the seller to the purchaser the client must be given actual written notice of the
Jact of the contemplated sale, including the identity of the purchaser,-and must be told that
the decision to consent or make other arrangements must be made within 90 days, unless
circumstances require a shorter notice. If nothing is heard from the client within that time,
consent to the transfer of the client’s file to the identified purchaser is presumed.
[10] A lawyer or law firm ceasing to practice cannot be required to remain in practice
because some clients cannot be given actual notice or the proposed purchase. Since these
clients are not available to consent to the purchase or direct any other disposition of their
files, the rule requires an order from a judge or the judicial circuit in which the seller
maintains the practice, authorizing their transfer or other disposition. The court can be
expected to determine whether the absent client’s legitimate interests will be served by
authorizing the transfer of the file so that the purchaser may continue the representation.
Preservation of client confidences may require that the petition for a court order be
considered in camera.
[11] The client should be told the identity of the purchaser before being asked to consent to
disclosure of information relating to the representation of the client or to consent to transfer
of the file.

Fee Arrangements Between Client and Purchaser

[12] Paragraph (b) is intended to prohibit a purchaser from charging the former clients of
the seller a higher fee than the purchaser is charging the purchaser’s existing clients. The
sale may not be financed by increases in fees charged the clients of the practice that is
purchased. Existing agreements between the seller and the client as to fees and the scope of
the work must be honored by the purchaser, unless the client consents after consultation.

[13] Adjustments for differences in the fee schedules of the seller and the purchaser should
be made between the seller and purchaser in valuing good will, and not between the client
and the purchaser. The purchaser may, however, advise the client that the purchaser will
not undertake the representation unless the client consents to pay the higher fees the
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purchaser usually charges. To prevent client financing of the sale, the higher fee the
purchaser may charge must not exceed the fees charged by the purchaser for substantially
similar service rendered prior to the initiation of the purchase negotiations.

Deceased Lawyer
[14] Even though a nonlawyer s eller representing the estate of a deceased lawyer is not
subject to the Michigan Rules of Professional Conduct, a lawyer who participates in a sale
of a law practice must conform to this rule. Therefore, the purchasing lawyer can be
expected to see that its requirements are met.
[15] MCR 9.119(G) provides a mechanism for handling client matters when a lawyer dies
and there is no one else at the firm to take responsibility for the file.

Staff Comment: The State Bar Ethics Committee and Representative Assembly recommend
retaining the current MRPC, rather than adopting the Model Rule. They made two changes it to it,
though: paragraph (a) permits the sale of “an area of law practice,” and paragraph(c) allows less
than 91 days’ notice of a pending sale when “circumstances require shorter notice.”

- 'RULE 1.18 DUTIES TO PROSPECTIVE CLIENT

(a) A person who discusses with a lawyer the possibility of forming a client-lawyer
relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions
with a prospective client shall not use or reveal information learned in the consultation,
except as Rule 1.9 would permit with respect to information of a former client,

(¢) A lawyer subject to paragraph (b) shall not represent a client with interests materially
adverse to those of a prospective client in the same or a substantially related matter if the
lawyer received information from the prospective client that could be significantly harmful
to that person in the matter, except as provided in paragraph (d). If a lawyer is disqualified
from representation under this paragraph, no lawyer in a firm with which that lawyer is
associated may knowingly undertake or continue representation in such a matter, except as
provided in paragraph (d).

(d) When the lawyer has received disqualifying information as defined in paragraph (c),
representation is permissible if;

(1) both the affected client and the prospective client have given informed consent,
confirmed in writing, or:

(2) the lawyer who received the information took reasonable measures to avoid
exposure to more disqualifying information than was reasonably necessary to determine
whether to represent the prospective client; and

@) the disqualified lawyer is screened from any participation in the matter
and is apportioned no part of the fee therefrom; and
(i)  written notice is promptly given to the prospective client.
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Comment

[1] Prospective clients, like clients, may disclose information to a lawyer, place documents
or other property in the lawyer’s custody, or rely on the lawyer’s advice. A lawyer’s
discussions with a prospective client usually are limited in time and depth and leave both the
prospective client and the lawyer free (and sometimes required) to proceed no Jurther.
Hence, prospective clients should receive some but not all of the protection afforded clients.
[2] Not all persons who communicate information to a lawyer are entitled to protection
under this Rule. A person who communicates information unilaterally to a lawyer, without
any reasonable expectation that the lawyer is willing to discuss the possibility of forming a
client-lawyer relationship, is not a “prospective client” within the meaning of paragraph
(a).

[3] 1t is often necessary for a prospective client to reveal information to the lawyer during an
initial consultation prior to the decision about formation of a client-lawyer relationship. The
lawyer often must learn such information to determine whether there is a conflict of interest
with an existing client and whether the matter is one that the lawyer is willing to undertake.
Paragraph (b) prohibits the lawyer from using or revealing that information, except as
permitted by Rule 1.9, even if the client or lawyer decides not to proceed with the
representation. The duty exists regardless of how brief the initial conference may be.

[4] In order to avoid acquiring disqualifying information from a prospective client, a lawyer
considering whether or not to undertake a new matter should limit the initial interview to
only such information as reasonably appears necessary for that purpose. Where the
information indicates that a conflict of interest or other reason Jor non-representation exists,
the lawyer should so inform the prospective client or decline the representation. If the
prospective client wishes to retain the lawyer and if consent is possible under Rule 1. 7, then
consent from all affected present or former clients must be obtained before accepting the
representation.

[3] 4 lawyer may condition conversations with a prospective client on the person’s informed
consent that no information disclosed during the consultation will prohibit the lawyer from
representing a different client in the matter. See Rule 1.0(e) for the definition of informed
consent. lIf the agreement expressly so provides, the prospective client may also consent to
the lawyer’s subsequent use of information received from the prospective client.

[6] Even in the absence of an agreement, under paragraph (c), the lawyer is not prohibited
from representing a client with interests adverse to those of the prospective client in the
same or a substantially related matter unless the lawyer has received Jrom the prospective
client information that could be significantly harmful if used in the matter.

[7] Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as provided
in Rule 1.10, but, under paragraph (d)(1), imputation may be avoided if the lawyer obtains
the informed consent, confirmed in writing, of both the prospective and affected clients. In
the alternative, imputation may be avoided if the conditions of paragraph (d)(2) are met and
all disqualified lawyers are timely screened and written notice is promptly given to the
prospective client. See Rule 1.0(k) (requirements for screening procedures). Paragraph
(d)(2)(i) does not prohibit the screened lawyer from receiving a salary or partnership share

68



established by prior independent agreement, but that lawyer may not receive compensation
directly related to the matter in which the lawyer is disqualified.

[8] Notice, including a general description of the subject matter about which the lawyer was
consulted, and of the screening procedures employed, generally should be given as soon as
practicable after the need for screening becomes apparent.

[9] For the duty of competence of a lawyer who gives assistance on the merits of a matter to
a prospective client, see Rule 1.1. For a lawyer’s duties when a prospective client entrusts
valuables or papers to the lawyer’s care, see Rule 1.15.

Staff Comment: This proposed rule is not found in either the current rules or the former Model
Rules. The State Bar Ethics Committee proposed that this rule be adopted, but the State Bar
Representative Assembly voted against it. Because it is anticipated that this Rule will be the subject
of debate, it is included with the other proposed rules.

COUNSELOR

RULE 2.1 ADVISOR

In representing a client, a lawyer shall exercise independent professional judgment and
render candid advice. In rendering advice, a lawyer may refer not only to law but to other
considerations such as moral, economic, social and political factors that may be relevant to
the client’s situation.

Comment

7 o Scope of Advice ,
[1] A client is entitled to straightforward advice expressing the lawyer’s honest assessment.
Legal advice ofien involves unpleasant facts and alternatives that a client may be disinclined
to confront. In presenting advice, a lawyer endeavors to sustain the client's morale and may
put advice in as acceptable a form as honesty permits. However, a lawyer should not be
deterred from giving candid advice by the prospect that the advice will be unpalatable to the
client.
[2] Advice couched in narrow legal terms may be of little value to a client, especially where
practical considerations, such as cost or effects on other people, are predominant. Purely
technical legal advice, therefore, can sometimes be inadequate. It is proper for a lawyer to
refer to relevant moral and ethical considerations in giving advice. Although a lawyer is not
a moral advisor as such, moral and ethical considerations impinge upon most legal
questions and may decisively influence how the law will be applied.
[3] A client may expressly or impliedly ask the lawyer for purely technical advice. When
such a request is made by a client experienced in legal matters, the lawyer may accept it at
face value. When such a request is made by a client inexperienced in legal matters,
however, the l awyer’s r esponsibility as advisor may i nclude i ndicating t hat more may be
involved than strictly legal considerations.
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{4] Matters that go beyond strictly legal questions may also be in the domain of another
profession. Family matters can involve problems within the professional competence of
psychiatry, clinical psychology, or social work; business matters can involve problems
within the competence of the accounting profession or of financial specialists. Where
consultation with a professional in another field is itself something a competent lawyer
would recommend, the lawyer should make such a recommendation. At the same time, a
lawyer’s advice at its best often consists of recommending a course of action in the face of
conflicting recommendations of experts.

Offering Advice

[5] In general, a lawyer is not expected to give advice until asked by the client. However,
when a lawyer knows that a client proposes a course of action that is likely to result in
substantial adverse legal consequences to the client, the lawyer’s duty to the client under
Rule 1.4 may require that the lawyer offer advice if the client’s course of action is related to
the representation. Similarly, when a matter is likely to involve litigation, it may be
necessary under Rule 1.4 to inform the client of forms of dispute resolution that might
constitute reasonable alternatives to litigation. A lawyer ordinarily has no duty to initiate
investigation of a client’s affairs or to give advice that the client has indicated is unwanted,
but a lawyer may initiate advice to a client when doing so appears to be in the client’s
interest.

Staff Comment: This proposed rule is the same as the current MRPC 2.1 and the Model Rule.
RULE 2.2 [RESERVED FOR FUTURE USE]

RULE 2.3 EVALUATION FOR USE BY THIRD PERSONS

(8) A lawyer may provide an evaluation of a matter affecting a client for the use of
someone other than the client if the lawyer reasonably believes that making the evaluation is
compatible with other aspects of the lawyer’s relationship with the client.

(b)  When the lawyer knows or reasonably should know that the evaluation is likely to
affect the client’s interests materially and adversely, the lawyer shall not provide the
evaluation unless the client gives informed consent.

(c)  Except as disclosure is authorized in connection with a report of an evaluation,
information relating to the evaluation is otherwise protected by Rule 1.6.

Comment

Definition
[1] An evaluation may be performed at the client’s direction or when impliedly authorized in
order to carry out the representation. See Rule 1.2. Such an evaluation may be for the
primary purpose of establishing information for the benefit of third parties; Jor example, an
opinion concerning the title of property rendered at the behest of a vendor Jor the
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information of a prospective purchaser, or at the behest of a borrower for the information of
a prospective lender. In some situations, the evaluation may be required by a government
agency; for example, an opinion concerning the legality of the securities registered for sale
under the securities laws. I n other instances, the evaluation may be required by a third
person, such as a purchaser of a business.

[2] 4 legal evaluation should be distinguished from an investigation of a person with whom
the lawyer does not have a client-lawyer relationship. For example, a lawyer retained by a
purchaser to analyze a vendor’s title to property does not have a client-lawyer relationship
with the vendor. So also, an investigation into a person’s affairs by a government lawyer, or
by special counsel by a government lawyer, or by special counsel employed by the
government, is not an evaluation as that term is used in this Rule. The question is whether
the lawyer is retained by the person whose affairs are being examined. When the lawyer is
retained by that person, the general rules concerning loyalty to client and preservation of
confidences apply, which is not the case if the lawyer is retained by someone else. For this
reason, it is essential to identify the person by whom the lawyer is retained. This should be
made clear not only to the person under examination, but also to others to whom the results
are to be made available.

Duties Owed to Third Person and Client

[3] When the evaluation is intended for the information or use of a third person, a legal duty
fo that person may or may not arise. That legal question is beyond the scope of this Rule.
However, since such an evaluation involves a departure from the normal client-lawyer
relationship, careful analysis of the situation is required. The lawyer must be satisfied as a
matter of professional judgment that making the evaluation is compatible with other
Junctions undertaken in behalf of the client. For example, if the lawyer is acting as advocate
in defending the client against charges of fraud, it would normally be incompatible with that
responsibility for the lawyer to perform an evaluation for others concerning the same or a
related transaction. Assuming no such impediment is apparent, however, the lawyer should
advise the client of the implications of the evaluation, particularly the lawyer’s
responsibilities to third persons and the duty to disseminate the findings.

Access to and Disclosure of Information
[4] The quality of an evaluation depends on the freedom and extent of the investigation upon
which it is based. Ordinarily a lawyer should have whatever latitude of investigation seems
necessary as a matter of professional judgment. Under some circumstances, however, the
terms of the evaluation may be limited. For example, certain issues or sources may be
categorically excluded, or the scope of search may be limited by time constraints or the
noncooperation of persons having relevant information. Any such limitations that are
material to the evaluation should be described in the report. If after a lawyer has
commenced an evaluation, the client refuses to comply with the terms upon which it was
understood the evaluation was to have been made, the lawyer’s obligations are determined
by law, having reference to the terms of the client’s agreement and the surrounding
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circumstances. In no circumstances is the lawyer permitted to knowingly make a false
statement of material fact or law in providing an evaluation under this Rule. See Rule 4.1.

Obtaining Client’s Informed Consent

[3] Information relating to an evaluation is protected by Rule 1.6. In many situations,
providing an evaluation to a third party poses no significant risk to the client; thus, the
lawyer may be impliedly authorized to disclose information to carry out the representation.
See Rule 1.6(a). Where, however, it is reasonably likely that providing the evaluation will
affect the client’s interests materially and adversely, the lawyer must first obtain the client’s
consent after the client has been adequately informed concerning the important possible
effects on the client’s interests. See Rules 1.6(a) and 1.0(e).

Financial Auditors’ Requests for Information
[6] When a question concerning the legal situation of a client arises at the instance of the
client’s financial auditor and the question is referred to the lawyer, the lawyer’s response
may be made in accordance with p rocedures recognized i n t he 1 egal p rofession. S uch a
procedure is set forth in the American Bar Association Statement of Policy Regarding
Lawyers’ Responses to Auditors’ Requests for Information, adopted in 1975,

Staff Comment: This proposed rule is identical with the ABA Model Rule. Only stylistic changes
have been made to the current Michigan Rule,

RULE 24 LAWYER SERVING AS THIRD-PARTY NEUTRAL

(a)  Alawyer serves as a third-party neutral when the lawyer assists two or more persons
who are not clients of the lawyer to reach a resolution of a dispute or other matter that has
arisen between them. Service as a third-party neutral may include service as an arbitrator, a
mediator or in such other capacity as will enable the lawyer to assist the parties to resolve the
matter.

(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that the
lawyer is not representing them. When the lawyer knows or reasonably should know that a
party does not understand the lawyer’s role in the matter, the lawyer shall explain the
difference between the lawyer’s role as a third-party neutral and a lawyer’s role as one who
represents a client.

Comment

[1] Alternative dispute resolution has become a substantial part of the civil justice system.
Aside from representing clients in dispute-resolution processes, lawyers often serve as third-
party neutrals. A third-party neutral is a person, such as a mediator, arbitrator, conciliator,
or evaluator, who assists the parties, represented or unrepresented, in the resolution of a
dispute or in the arrangement of a transaction. Whether a third-party neutral serves
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primarily as a facilitator, evaluator, or decisionmaker depends on the particular process

that is either selected by the parties or mandated by a court.

[2] The role of a third-party neutral is not unique to lawyers, although, in some court-

connected contexts, only lawyers are allowed to serve in this role or to handle certain types

of cases. In performing this role, the lawyer may be subject to court rules or other law that

apply either to third-party neutrals generally or to lawyers serving as third-party neutrals.

Lawyer-neutrals may also be subject to various codes of ethics, such as the Code of Ethics

Jfor Arbitration in Commercial Disputes prepared by a joint committee of the American Bar
Association and the American Arbitration Association or the Model Standards of Conduct
Jor Mediators jointly prepared by the American Bar Association, the American Arbitration

Association and the Society of Professionals in Dispute Resolution.

[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role may
experience unique problems as a result of differences between the role of a third-party
neutral and a lawyer’s service as a client representative. The potential for confusion is.
significant when the parties are unrepresented in the process. Thus, paragraph (b) requires
a lawyer-neutral to inform unrepresented parties that the lawyer is not representing them.

For some parties, particularly parties who frequently use dispute-resolution processes, this
information will be sufficient. For others, particularly those who are using the process for
the first time, more information will be required. Where appropriate, the lawyer should
inform unrepresented parties of the important differences between the lawyer’s role as third-

party neutral and a lawyer’s role as a client representative, including the inapplicability of
the attorney-client evidentiary privilege. The extent of disclosure required under this

paragraph will depend on the particular-parties involved and the subject matter of the
proceeding, as well as the particular features of the dispute-resolution process selected.

{4] A lawyer who serves as a third-party neutral subsequently may be asked to serve as a

lawyer representing a client in the same matter. The conflicts of interest that arise for both

the individual lawyer and the lawyer’s law firm are addressed in Rule 1.12.

[5] Lawyers who represent clients in alternative dispute-resolution processes are governed
by the Rules of Professional Conduct. When the dispute-resolution process takes place
before a tribunal, as in binding arbitration (see Rule 1.0(m)), the lawyer’s duty of candor is
governed by Rule 3.3. Otherwise, the lawyer’s duty of candor toward both the third-party
neutral and other parties is governed by Rule 4.1.

Staff Comment: This proposed rule is not found in either the current Michigan Rules or the former
Model Rules. It is identical with the ABA Model Rule.

ADVOCATE

RULE 3.1 MERITORIOUS CLAIMS AND CONTENTIONS

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue t herein,
unless there is a basis for doing so that is not frivolous. A lawyer may offer a good faith
argument for an extension, modification or reversal of existing law. A lawyer for the
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defendant in a criminal proceeding, or the respondent in a proceeding that could result in
incarceration, may so defend the proceeding as to require that every element of the case be
established.

Comment

[1] The advocate has a duty to use legal procedure for the fullest benefit of the client’s

cause, but also a duty not to abuse legal procedure. The law, both procedural and
substantive, establishes the limits within which an advocate may proceed. However, the law
is not always clear and is never s tatic. A ccordingly, in determining t he p roper s cope of
advocacy, account must be taken of the law’s ambiguities and potential for change.

[2] The filing of an action or defense or similar action taken for a client is not frivolous

merely because the facts have not first been fully substantiated or because the lawyer expects

to develop vital evidence only by discovery. What is required of lawyers, however, is that
they inform t hemselves a bout t he facts of't heir ¢ lients’ c ases and the applicable law and
determine t hat t hey c an m ake g ood faith arguments i n s upport of t heir c lients’ p ositions.

Such action is not frivolous even though the lawyer believes that the client’s position

ultimately will not prevail. The action is frivolous, however, if the lawyer is unable either to

make a good faith argument on the merits of the action taken or to support the action taken

by a good faith argument for an extension, modification or reversal of existing law.

[3] The lawyer’s obligations under this Rule are subordinate to federal or state

constitutional law that entitles a defendant in a criminal matter to the assistance of counsel

in presenting a claim or contention that otherwise would be prohibited by this Rule.

Staff Comment: Proposed MRPC 3.1 is the same as the current rule. It differs shght!y from the
Model Rule.

RULE 3.2 EXPEDITING LITIGATION

A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of
the client.

Comment

[1] Dilatory practices bring the administration of justice into disrepute. Although there will
be occasions when a lawyer may properly seek a postponement for personal reasons, it is not
proper for a lawyer to routinely fail to expedite litigation solely for the convenience of the
advocates. Nor will a failure to expedite be reasonable if done for the purpose of frustrating
an opposing party’s attempt to obtain rightful redress or repose. It is not a justification that
similar conduct is often tolerated by the bench and bar. The question is whether a competent
lawyer acting in good faith would regard the course of action as having some substantial
purpose other than delay. Realizing financial or other benefit from otherwise improper
delay in litigation is not a legitimate interest of the client.
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Staff Comment: This rule is identical with both the current Michigan Rule and the Model Rule.

RULE 3.3 CANDOR TOWARD THE TRIBUNAL

(a)  Alawyer shall not knowingly:

(1)  make a false statement of material fact or law to a tribunal or fail to correct a
false statement of material fact or law previously made to the tribunal by the lawyer;

(2)  fail to disclose to the tribunal legal authority in the controlling jurisdiction
known to the lawyer to be directly adverse to the position of the client and not disclosed by
opposing counsel; or

(3)  offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s
client, or a witness called by the lawyer, has offered material evidence and the lawyer comes
to know of its falsity, the lawyer shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the
testimony of a defendant in a criminal matter that the lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct
related to the proceeding shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information otherwise
protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts
known to the lawyer that will enable the tribunal to make an informed decision, whether or
not the facts are adverse. :

Comment

[1] This Rule governs the conduct of a lawyer who is representing a client in the proceedings
of a tribunal. See Rule 1.0(m) for the definition of “tribunal.” It also applies when the
lawyer is representing a client in an ancillary proceeding conducted pursuant to the
tribunal’s adjudicative authority, such as a deposition. Thus, for example, paragraph (a)(3)
requires a lawyer to take reasonable remedial measures if the lawyer comes to know that a
client who is testifying in a deposition has offered evidence that is false.

[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct
that undermines the integrity of the adjudicative process. A lawyer acting as an advocate in
an adjudicative proceeding has an obligation to present the client’s case with persuasive
Jorce. P erformance of't hat duty w hile m aintaining ¢ onfidences of t he c lient, however, is
qualified by the advocate’s duty of candor to the tribunal. Consequently, although a lawyer
in an adversary proceeding is not required to present an impartial exposition of the law or to
vouch for the evidence submitted in a cause, the lawyer must not allow the tribunal to be
misled by false statements of law or fact or evidence that the lawyer knows to be Jfalse.
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